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SYLLABUS

1. “The function of an appellate court when reviewing the sufficiency of the
evidence to support a criminal conviction is to examine the evidence admitted at trial to
determine whether such evidence, if believed, is sufficient to convince a reasonable person
of the defendant’s guilt beyond a reasonable doubt. Thus, the relevant inquiry is whether,
after viewing the evidence in the light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime proved beyond a reasonable

doubt.” Syl. Pt. 1, State v. Guthrie, 194 W.Va. 657,461 S.E.2d 163 (1995).

2. An essential element of the offense of removing “posted” signs pursuant
to West Virginia Code § 20-2-10 (1961) (Repl. Vol. 2002) is proof that the property on
which the signs were posted is owned by someone other than the person charged with the

offense of removing or damaging the signs.

3. “In a criminal prosecution, the State is required to prove beyond a
reasonable doubt every material element of the crime with which the defendant is charged
....7 Syl. Pt. 4, in part, State v. Pendry, 159 W.Va. 738, 227 S.E.2d 210 (1976), overruled
in part on other grounds, Jones v. Warden, West Virginia Penitentiary, 161 W.Va. 168, 241

S.E.2d 914 (1978).



4. Refusal to identify oneself to a law enforcement officer does not, standing
alone, form the basis for a charge of obstructing a law enforcement officer in performing
official duties in violation of West Virginia Code § 61-5-17(a) (2001) (2002 Supp.).
However, the charge of obstructing an officer may be substantiated when a citizen does not
supply identification when required to do so by express statutory direction or when the
refusal occurs after alaw enforcement officer has communicated the reason why the citizen’s

name is being sought in relation to the officer’s official duties.
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Albright, Justice:

This case involves the joint appeal of three brothers seeking reversal of the
January 8, 2002, final orders of the Circuit Court of Tucker County whereby Brian Srnsky
was convicted of one count of obstructing an officer, David Srnsky was convicted of one
count of trespassing on property other than a structure, and Thomas Srnsky was convicted
of one count of trespassing on property other than a structure or conveyance and two counts
of removing a “posted” sign. After careful and exacting review of the record, briefs and
argument of counsel in relation to the relevant law, we find the evidence insufficient to
support the convictions and consequently reverse the judgments rendered by the circuit

court.

I. Facts and Procedural History
Thomas and David Srnsky own a 40-acre tract of land in Tucker County, West
Virginia, which is bounded on three sides by national forest property and on one side by the
property owned by brothers Lee and Robert Long (hereinafter “Long Property’) in which

the Long brothers’ mother, Alma Paugh, may also have had an undetermined interest.! By

'In February 2001, Thomas and David Srnsky obtained a quitclaim deed from
Alma Paugh. Mrs. Paugh’s interest in the land was allegedly a mineral interest with the
surface interest belonging to the Long brothers; however, as represented during oral
argument, the extent of Mrs. Paugh’s interest in the Long Property is not resolved and
remains the subject of a civil suit still pending in the circuit court .
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virtue of their property being landlocked, the Srnskys approached the Long brothers® several
times® to purchase a right of way through the Long Property to their land. On February 24,
2001, Thomas and David went to the home of Lewis and Pauline Carr, who are the brother-
in-law and sister of the Long brothers and at whose residence Lee Long lives. According
to the two Srnsky brothers, they went to the Carr residence on February 24 to talk with Lee
Long about the Long Property and their visit and discussion with Lee was brief.* The parties
are not in agreement as to what transpired during the visit to the Carr home, although all
agree that the February 24 encounter was recorded by a tape recorder that Thomas Srnsky

had concealed in his pocket. The tape of this encounter was entered into evidence.

According to the Carrs and Lee Long, the Carr property is fenced and posted
as private property, the visit by Thomas and David was uninvited, and the Srnsky brothers
provoked Lee at the outset of the visit by announcing that they had purchased the Long
Property and taunted Lee during the course of the visit. The Carrs and Lee also maintain that

the Srnskys refused to leave when repeatedly asked by the Carrs and Lee Long to do so.

*The Long brothers live at different locations, but neither live on the property
abutting the Srnsky tract.

’Lee testified that the Srnsky brothers approached him about three times and
Robert Long testified that he was approached by them around four times.

*Lewis Carr testified that Thomas and David were not at his residence very
long on that date and Pauline Carr indicated during her testimony that the brothers were there
about five or ten minutes.



Additionally, Lewis Carr testified that since he was unaware that Thomas Srnsky had a tape
recorder in his pocket he “didn’t know whether [Thomas] had a gun or what but he kept his
hand in his pocket all the time.” The Srnskys contend instead that they simply walked up
on the front porch of the Carr residence and asked to speak with Lee Long when Pauline
Carr answered the door. After a short discussion with Lee Long, the Srnskys say that they
had begun leaving the premises on a number of occasions but were called back to answer
questions posed by the Carrs and Lee Long. According to Lee Long’s testimony, the
brothers stayed on the porch or within the yard right off of the porch the entire time of the
encounter. Testimony of the Carrs and Lee Long also established that after the Srnskys left

the Carr property that day they did not return.

On March 1, 2001, Lewis Carr spoke with State Trooper A. R. Clevenger
claiming that David and Thomas Srnsky trespassed on his property on February 24, 2001.
Trooper Clevenger thereafter filed criminal complaints in the magistrate court of Tucker
County charging each brother with the offense of trespassing on property other than a
structure or conveyance in violation of West Virginia Code § 61-3B-3(b) (1978) (Repl. Vol.
2000). During this time, Robert Long informed Trooper Clevenger that on February 26,
2001, he too had an altercation with David and Thomas, as well as with Brian and another

member of the Srnsky family. Trooper Clevenger filed additional criminal complaints based



on the report of Robert Long.” Four arrest warrants were thereafter issued based on the
complaints filed by Trooper Clevenger, which included warrants for David, Thomas and

Brian Srnsky.

Upon obtaining the arrest warrants, Trooper Clevenger, with the assistance
of State Trooper Lonnie Faircloth, Deputy Sheriff Edward Surguy, and Department of
Natural Resources (hereinafter “DNR”) OfficeR Carlton Wade, took steps to serve the
warrants on March 2, 2001. After identifying a vehicle owned by the Srnsky family parked
along the side of the road in the vicinity of the 40-acre Srnsky tract and the Long Property,
three of the law enforcement officers® proceeded on foot approximately a half mile into the

woods when they saw four men coming off the top of a ridge.

When the officers came face-to-face with the foursome, the officers asked each
person to identify himself and to explain what he was doing on the property. Two of the
men, whom the officers had observed were armed, produced identification showing that they
were private investigators. One of the investigators testified that the Srnskys had hired them

to accompany the brothers on the landlocked Srnsky property for protection. Although the

>The charges filed against Brian and the other Srnsky family member are not
relevant to the instant case except that they formed the basis for arrest warrants the officers
in this case were attempting to execute.

*DNR Officer Wade remained with the vehicles.
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two remaining men in the group would not identify themselves or offer an explanation of
what they were doing on the property, Trooper Clevenger recognized one of them as Thomas
Srnsky and placed him under arrest. None of the officers knew the fourth member of the
group, although Trooper Clevenger said that he thought the man was a Srnsky because he
had features similar to Thomas. The record established that the unidentified member of the

group that day was Brian Srnsky.

While Trooper Clevenger was arresting Thomas and placing him in handcuffs,
Brian moved away from the law enforcement officers.” When Trooper Faircloth asked Brain
what he was doing, Brian immediately stopped and either knelt or squatted at that location.
At this point Trooper Clevenger again asked Brian for his name, and Trooper Clevenger

arrested Brian when he did not respond to the question.

Before the brothers were transported to magistrate court, Trooper Faircloth’s
patdown of Thomas Srnsky produced two “No Hunting/No Trespassing” signs on which the
name “Long” appeared. Upon arrival at the magistrate court, Thomas was charged with two
counts of unlawfully removing signs posted on the Long Property in addition to the trespass

charge already filed. Brian was charged at the magistrate court as “John Doe” for

"The record reflects that Brian moved no more than five yards.
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obstructing an officer. A few days later, David Srnsky was arrested on the trespass warrant

involving the February 24, 2001, visit to the Carr residence.

A bench trial was held in the Magistrate Court of Tucker County on July 6,
2001, at which Thomas was convicted of trespassing on property other than a structure or
conveyance and two counts of removing “posted” signs, David was convicted of trespassing
on property other than a structure, and Brian was convicted of obstructing an officer. The
punishment imposed upon each brother was the maximum fine allowable under the law for

each offense. These convictions were appealed to the Circuit Court of Tucker County.

A single de novo hearing was held on all the appeals in the Circuit Court of
Tucker County on January 3, 2001. At the conclusion of the evidence, the lower court
announced its judgment from the bench as follows:

The court finds . . . that from the testimony of Mrs. Carr,
Lewis Carr and Lee Long . . .[,] David Srnsky and Thomas
Srnsky are guilty of trespass beyond a reasonable doubt on
February the 24™[,] and from the testimony of Mr. Poe and
Trooper Faircloth that Thomas Srnsky is guilty of the
destruction of property® on March the 2™ of each of the posted
signs[,] and that [by] the conduct of Brian Srnsky on March the
2™ [he] is guilty of obstructing an officer.

#Since Thomas Srnsky was charged with unlawfully destroying and removing
two “posted” signs in violation of West Virginia Code § 20-2-10, we interpret the court’s
pronouncement to mean that the court found him guilty of the charged offenses.
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The circuit court then imposed the same punishment as the magistrate court and also directed
that the brothers pay court costs. The final orders reflecting the foregoing convictions were
entered on January 8, 2002. On the same day, Thomas, Brian and David Srnsky filed their

notice of appeal to this Court.

I1. Standard of Review

With regard to his conviction for obstruction, Brian Srnsky maintains that the
trial court erred by: (1) not dismissing the charge because the criminal complaint as filed
failed to supply sufficient facts to establish probable cause that an offense had been
committed; (2) convicting him of an offense for which he was not charged; and (3) finding
sufficient evidence to support his conviction. Appeal of each of the convictions of David
and Thomas Srnsky for trespassing and the conviction of Thomas for two counts of
removing “posted” signs is founded on the claim of insufficient evidence. Consequently,
our review of the final order and ultimate disposition of the lower court will be based on an
abuse of discretion standard, with the lower court’s underlying factual findings reviewed
under a clearly erroneous standard and questions of law reviewed de novo. See Syl. Pt. 2,
Walker v. West Virginia Ethics Comm’n, 201 W.Va. 108, 492 S.E.2d 167 (1997). With
regard to the allegations of insufficient evidence to support the convictions, our review is
based on the principles summarized in syllabus point one of State v. Guthrie, 194 W.Va.

657,461 S.E.2d 163 (1995), as follows:



The function of an appellate court when reviewing the
sufficiency of the evidence to support a criminal conviction is
to examine the evidence admitted at trial to determine whether
such evidence, if believed, is sufficient to convince a reasonable
person of the defendant’s guilt beyond a reasonable doubt.
Thus, the relevant inquiry is whether, after viewing the evidence
in the light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime
proved beyond a reasonable doubt.”

We proceed with our examination of the assigned errors with these standards

in mind.

III. Discussion
A. Removal of “Posted” Signs
We address the sign removal convictions at the outset since the State has
conceded that the trial evidence was insufficient to sustain the convictions. We agree with
the State that the provisions of West Virginia Code §§ 20-2-8 (1961) (Repl. Vol. 2002)° and

20-2-10 (1961) (Repl. Vol. 2002),' establish that only “[t]he owner, lessee or other person

*West Virginia Code § 20-2-8 relates to posting of unenclosed lands and states
in relevant part:

The owner, lessee or other person entitled to possession
of unenclosed lands may have erected and maintained signs or
placards legibly printed, easily discernible, conspicuously
posted and reasonably spaced, so as to indicate the territory in
which hunting, trapping or fishing is prohibited.

"In the following manner, West Virginia Code § 20-2-10, establishes the
offense for destroying the signs authorized in West Virginia Code § 20-2-8:
(continued...)



entitled to possession of unenclosed lands” are protected by the criminal sanctions for
removal of signs from posted property. W.Va. Code § 20-2-8. Cf. State v. Williams, 209
W.Va. 25, 543 S.E.2d 306 (2000) (conviction under W.Va. Code § 61-3-52 requires proof
of ownership of land as an essential element of the offense of timbering on the lands of
another). Consequently, an essential element of the offense of removing “posted” signs
pursuant to West Virginia Code § 20-2-10 is proof that the property on which the signs were
posted is owned by someone other than the person charged with the offense of removing or

damaging the signs.

It is a fundamental principle “[i]n a criminal prosecution, [that] the State is
required to prove beyond a reasonable doubt every material element of the crime with which
the defendant is charged . . ..” Syl. Pt. 4, in part, State v. Pendry, 159 W.Va. 738,227 S.E.2d

210 (1976), overruled in part on other grounds, Jones v. Warden, West Virginia

1%(...continued)

It shall be unlawful and shall constitute a misdemeanor
offense for any person to destroy, tear down, shoot at, deface or
erase any printed matter or signs placed or posted by or under
the authority of this chapter: Provided, however, That this
section shall not apply to the owner, his agents, tenants or
lessees, of the lands on which such signs or printed matter are
posted. Each such sign so destroyed, torn down, shot at,
defaced or erased shall be considered a separate offense under
this section.



Penitentiary, 161 W.Va. 168, 241 S.E.2d 914 (1978). The record disclosed that the State
clearly admitted at the time the Srnskys moved for judgment of acquittal that it could not
prove from whose property the signs were removed. Thus, the lower court erred as a matter
of law in finding Thomas Srnsky guilty of two counts of removing signs from posted

property, and the judgment of the lower court is reversed.

B. Trespass

Appellants next assert that the evidence was insufficient to support the
conviction of David and Thomas for the charged West Virginia Code § 61-3B-3(b) offense
of trespass on property other than a structure or conveyance. Additionally, they assert that
if a trespass had occurred on February 24, it was trespass upon a structure, which is a

separate offense contained in West Virginia Code § 61-3B-2 (1978) (Repl. Vol. 2000).

The criminal complaints involving trespass which were filed in magistrate
court against David and Thomas Srnsky are essentially the same and reflect the following
information regarding the charge: “On or about 2-24-01 in Tucker County, West Virginia,
in violation of W.Va. Code 61-3B-3(b) the defendant (Thomas Srnsky, David Srnsky) did
... [defy] an order to leave, personally communicated to him by the owner.” The facts in the
complaints filed by Trooper Clevenger supporting the charged offenses relate the following:

On 3-01-01 Mr. Lewis Carr stated to the . . . [undersigned]
officer on 3-01-01 that Mr. David (Thomas) Srnsky refused to
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leave his property on 2-24-01 at apx. 1800 hrs after he had been
told by Mr. Carr five (5) to six (6) times. [Undersigned] . . .
obtained a statement from Mr. Carr regarding this complaint.
The . . . [undersigned] officer has obtained a tape recording
given to the Tucker Co. Sheriffs Office by a member of the
Srnsky family. This recording states that Mr. Carr told Mr.
David (Thomas) Srnsky to get off his property apx. (8) eight
times until Mr. David (Thomas) Srnsky left. Mr. Carr also
states [sic] to Mr. Srnsky to shut the gate behind him. A copy
of Mr. Carr’s statement is attached to this criminal complaint."’
Mr. Carr’s property is located apx. .3 miles south of the int. of
Rt. 72 and SSR-26 (Richford Rd) Tucker County, WV.

The full text of the trespass offense charged in the complaint appears in West
Virginia Code § 61-3B-3(b) as:

If the offender defies an order to leave, personally
communicated to him by the owner, tenant or agent of such
owner or tenant, or if the offender opens any door, fence or gate,
and thereby exposes animals, crops or other property to waste,
destruction or freedom, or causes any damage to property by
such trespassing on property other than a structure or
conveyance, he shall be guilty of a misdemeanor, and, upon
conviction thereof, shall be fined not less than one hundred
dollars nor more than five hundred dollars or imprisoned in the
county jail for a period not to exceed six months, or both such
fine and imprisonment.

The State argues that David and Thomas Srnsky committed the charged
offense when they entered the Carr’s property by driving through a gate at the beginning of

the road leading to the Carr home, because the property was posted with “no trespassing

"The referenced attachment was not part of the record accompanying this
appeal.
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signs” and the property was fenced. The record simply does not bear out this assertion. Mr.
Carr’s testimony established that the road leading to the Carr property, including the gate
where the road began, was maintained by Mr. Carr but both were on property he did not
own. Nonetheless, Mr. Carr had posted “private property” signs in that area as well as on
the fence surrounding the Carr house and property. The record also reveals that even though
David and Thomas Srnsky were not invited to the Carr home on February 24,2001, they had
visited Lee Long at the residence on previous occasions and Lee did not tell them not to
return. The record further shows that the meeting which took place on February 24, 2001,
occurred on the porch or the yard immediately off of the porch, all within the curtilage of the
Carr home. Clearly, the brothers could have been charged with trespass in or upon a
structure or conveyance, including the curtilage, but no effort was made by the prosecution
to amend the charging document.'> We simply cannot support the State’s efforts to construe
the evidence to fit the charged offense. Consequently, even when the evidence is viewed in
the light most favorable to the prosecution, the State failed to establish the essential elements
of the charged West Virginia Code § 61-3B-3(b) offense of trespassing on property other
than a structure. Accordingly, we conclude that the lower court erred as a matter of law and

reverse the convictions of David and Thomas Srnsky for trespass.

"2A criminal charging document may be amended to correct statutory citation
or omission errors regarding the offenses charged. See W.Va. Mag. Ct. R. Crim. P. 6(b);
W.Va. R. Crim. P. 7(c)(3).

12



C. Obstruction
The final assertion of the appellants is that Brian’s conviction for obstruction
should be reversed because refusing to give one’s name to a law enforcement officer does

not constitute the offense of obstruction.

Brian was arrested and charged with obstructing a police officer in violation
of West Virginia Code § 61-5-17(a) (2000) (Repl. Vol. 2000)," which provides:
Any person who threats, menaces, acts or otherwise,
forcibly or illegally hinders or obstructs, or attempts to hinder
or obstruct, any law-enforcement officer, probation officer or
parole officer acting in his or her official capacity is guilty of a
misdemeanor and, upon conviction thereof, shall be fined not
less than fifty nor more than five hundred dollars, and may, in

the discretion of the court, be confined in the county or regional
jail not more than one year.

The complaint which was filed subsequent to Brian’s arrest against “John Doe
(last name Srnsky)” and signed by Trooper Clevenger alleged that: “On 3-02-01 the . . .
[undersigned] officer was executing arrest warrants on Thomas Srnsky and another member

of the Srnsky family. This member refused to identify himself to the . . . [undersigned]

officer on 4 occasions of being asked for his name.”

BWest Virginia Code § 61-5-17(a) was amended in 2002, changing language
referencing the discretion of the court with regard to the penalty. This portion of the statute
now reads: “shall be fined not less than fifty nor more than five hundred dollars or confined
in the county or regional jail not more than one year, or both.”
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The State advances the argument that the totality of the circumstances
supported the conviction for obstruction of an officer. Specifically, the State contends that
in addition to Brian refusing to identify himself, other facts established by the evidence
which support the conviction for obstruction include: (1) Brian knew Trooper Clevenger had
warrants to serve against the Srnsky family and that he was investigating allegations
involving a property dispute where threats had been made; (2) Brian physically attempted
to leave the officers’ presence; (3) Brian verbally threatened the officers; and (4) Brian
provided the officers with a false name. Our examination of the record does not disclose the

same facts.

As to the State’s first contention regarding the facts, Trooper Clevenger’s
actual testimony regarding what he said to the Srnskys was: “At the time I was making the
arrest, one of the individuals — I don’t know which one it was — asked if we knew where we
were at and I replied, ‘No, I have arrest[] warrants and I am doing an investigation.’”
According to the testimony of the other officers who had approached the brothers that day
and of Mr. Poe, who was one of the private investigators accompanying the brothers, no one
made the general announcement upon approaching the foursome in the woods that the
officers were serving arrest warrants, who the arrest warrants were for, or what caused them

to be issued.
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The State’s second assertion that Brian attempted to leave the officers’
presence 1s not a completely accurate representation of what the record revealed. Trooper
Clevenger said that he did not know if Brian was fleeing or not and that Brian did not fight
or resist him in any way. The testimony of the other officers at the scene was that Brian
immediately stopped when questioned by Trooper Faircloth as to where he was going.
Trooper Faircloth further said he did not view Brian’s walking “five paces” as an aggressive
gesture, nor did Brian resist him in any other way. The deputy sheriff testified that no one

at the scene tried to fight or run.

With regard to Brian verbally threatening the officers, the testimony of the
officers present at the arrest was that someone said something to the effect of “you don’t
know who you are f—ing with,” but no one was able to unequivocally attribute that remark
to Brian. The transcript reveals that during the course of the bench trial in circuit court there
was a great deal of confusion in identifying one brother from the other. For example, several
witnesses identified the brother sitting immediately next to the defense attorney as not being
Thomas, yet the lower court later in the proceedings clarified that the brother sitting next to

the attorney was indeed Thomas.

Therecord likewise does not establish a direct connection with Brian being the

brother who provided a false name to the officers. The only testimony regarding the false
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name was given by Mr. Poe, when he said in response to a question posed by the appellants’
trial attorney:
The only other comment that comes to mind when Mr.
Srnsky, the one directly beside you, was in a vehicle [and]
Trooper Clevenger had asked him his name and he had came
back with like a Betsy Roy or a name like that, and that was the

only other comment that I observed.

As previously noted, the brother sitting next to the defense attorney was Thomas, not Brian.

Contrary to the lower court’s finding, the foregoing facts do not establish a
reason for Brian’s arrest for obstructing an officer other than that stated in the complaint, that
is, refusing to give his name to Trooper Clevenger on four occasions. Hence, the issue we
now need to resolve is whether the refusal to give one’s name to a police officer, standing

alone, constitutes the offense of obstructing a law enforcement officer.

Our review of decisions from other jurisdictions which have considered this
issue has not proven useful because they represented situations dissimilar to the one before
us, either due to the language of the statutes involved or the other factual circumstances
surrounding the refusal to provide identification. See e.g., People v. Quiroga, 20 Cal. Rptr.
2d 446 (Cal. Dist. Ct. App. 1993) (conviction upheld when person refused to give name after
being arrested for a drug offense committed in the arresting officer’s presence); D.G. v.

State, 661 S0.2d 75 (Fla. Dist. Ct. App. 1995) (conviction reversed because juvenile’s verbal
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protests and refusal to answer questions of police did not involve the requisite physical
opposition or threats under the state’s obstruction statute); People v. Weathington, 411
N.E.2d 862 (IlI. 1980) (reversed conviction because refusing to give a name does not involve
any physical resistance which statute required); State v. Hauan, 361 N.W.2d 336 (Iowa Ct.
App. 1984) (conviction reversed where accused was sitting in a private club refused to give
his name to police who were executing a search warrant on the premises because accused
did not interfere with the performance of an official duty); East Brunswick Tp. V. Malfitano,
260 A.2d 862 (N.J. Super. Ct. App. Div. 1970) (under a local ordinance making it unlawful
to disobey a lawful order or instruction of an officer, court upheld conviction for obstruction
because the accused refused to provide identification after the officer told the accused that
he was responding to a report involving trespass and informed the accused that the party
filing the report intended to swear out a complaint on the charge); State v. Andrews, 934 P.2d
289 (N.M. Ct. App. 1997) (conviction upheld where accused, stopped for speeding, admitted
that he intentionally was concealing his identity from the officers because he did not want
the officers to discover he was driving with a revoked license); State v. Turner, 13 P.3d 234
(Wash. Ct. App. 2000) (obstruction upheld because accused not only refused to give his
name to the police but also disobeyed orders to raise his hands and to exit a vehicle as well
as provided false information and lunged at a police officer). See generally Christopher Hall,
Annotation, What Constitutes Obstructing or Resisting Officer, in Absence of Actual Force,

66 A.L.R.5th 397 (1999).
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While this Court has never squarely addressed whether refusing to identify
oneself to a police officer may subject a person to the charge of obstructing an officer, we
have had the opportunity to study and define other related issues involving the offense. In
State v. Johnson, 134 W.Va. 357, 59 S.E.2d 485 (1950), we concluded that actual force or
violence is not a necessary element of the crime of obstructing an officer as defined by West
Virginia Code § 61-5-17. We stated in Johnson that “[t]he words ‘forcibly or illegally’ used
in the statute clearly mean any unlawful interference with the officer in the discharge of his
official duties, whether or not force be actually present.” 134 W.Va. at 360, 59 S.E.2d at
487. This conclusion was later followed in State v. Jarvis, 172 W.Va. 706,310 S.E.2d 467
(1983), when we advanced in the syllabus that “[a]ny person, upon being advised by a police
officer that he is being arrested pursuant to a warrant, who flees in an automobile or
otherwise and thereby avoids immediate arrest” is guilty of obstruction. We further
recognized in Jarvis that a person does not unlawfully obstruct an officer by simply asking
questions. Id. at 709, 310 S.E.2d at 470. We elaborated on this premise in State ex rel.
Wilmoth v. Gustke, 179 W.Va. 771, 373 S.E.2d 484 (1988) by saying:

Our observation in Jarvis is consistent with the general

rule that when done in an orderly manner, merely questioning

or remonstrating with an officer while he or she is performing

his or her duty, does not ordinarily constitute the offense of

obstructing an officer.

Id. at 773, 373 S.E.2d at 486 (citations omitted).
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In Wilmoth, the owner of a parking lot politely asked a law enforcement officer
to move his vehicle from the lot and go elsewhere to complete the issuance of a traffic
citation to someone who had pulled onto his lot. The conclusion we reached as reflected in
the syllabus of Wilmoth is that a violation of West Virginia Code § 61-5-17 does not occur
when a property owner asks a law enforcement officer, “without the use of fighting or
insulting words or other opprobrious language and without forcible or other illegal
hindrance” to leave his property. This holding was based on the proposition that our free
speech protections under our state and federal constitutions'* extend to verbal criticism
directed to the police. Our reasoning in Wilmoth included reliance upon the following
statement from the United States Supreme Court decision in City of Houston v. Hill, 482
U.S. 451 (1987): “The freedom of individuals verbally to oppose or challenge police action
without thereby risking arrest is one of the principal characteristics by which we distinguish
a free nation from a police state.” 179 W.Va. at 773-74, 373 S.E.2d at 486-87 (citation
omitted). We later had the opportunity to apply our holding in Wilmoth in State v. Davis,
199 W.Va. 84, 483 S.E.2d 84 (1996). Although finding that the overall demeanor and
threatening manner of Davis constituted a violation of the obstruction statute, we again
recognized that “not every act of questioning the authority of a police officer constitutes

obstruction.” Id. at 86, 483 S.E.2d 86.

See W.Va. Const. art. III, §7; U.S. Const. amend I.
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Our previous decisions lead us to conclude that refusing to give one’s name
to a police officer, standing alone, does not constitute obstruction. The evidence in the case
before us does not establish that Brian unlawfully interfered with the officers carrying out
their duties since he was not under arrest at the time he was questioned and he was not
informed by the officers that they had a warrant for his arrest or the basis on which the
warrants they had were issued Moreover, if mere questioning of an officer does not
constitute unlawful obstruction, it stands to reason that silence alone cannot establish the
offense. Consequently, we hold that refusal to identify oneself to a law enforcement officer
does not, standing alone, form the basis for a charge of obstructing a law enforcement
officer in performing official duties. However, the charge of obstructing an officer may be
substantiated when a citizen does not supply identification when required to do so by
express statutory direction or when the refusal occurs after a law enforcement officer has
communicated the reason why the citizen’s name is being sought in relation to the officer’s
official duties. Thus, we find that the lower court erred as a matter of law and reverse Brian

Srnsky’s conviction for obstructing an officer in carrying out an official duty.

Our discussion here addresses the narrow question of whether failure of a
citizen to give one’s name when asked by a law enforcement officer, without more,

constitutes the offense of obstructing an officer."”” The decision we have reached today

“Our discussion and resulting conclusion do not encompass situations
(continued...)

20



presents no obstacle to a well-trained law enforcement officer engaging in the performance
of his duties. Any communication by an officer as to the reason why the name of'the citizen
who is approached is needed, such as providing the name of the person appearing on an
arrest warrant the officer is attempting to execute and/or otherwise disclosing the need for
the investigation, may well be sufficient to support an obstruction charge. It is plain that

no reasonable attempt was made to communicate the officers’ purpose in the instant case.

IV. Conclusion
As aresult of our review, we reverse the January 8, 2002, orders of the Circuit
Court of Tucker County by which Thomas Srnsky was convicted of two counts of removing
“posted” signs, Thomas Srnsky and David Srnsky were each convicted of one count of
trespassing on property other than a structure or conveyance, and Brian Srnsky was

convicted of obstructing a law enforcement officer.

Reversed.

13(...continued)
involving motorists since motorists are statutorily required as a condition of using the public
roadways to comply with orders of law enforcement officers. See, e.g., W.Va. Code §17C-2-
3.
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